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Claus Volger, Assistant Professor of European Criminal Law at 


the University of Berlin. Attorney at Law, Germany 


Abstract: Human life and dignity, the status of prisoners, their 
problems and rights after the Tampere European Council and the 
CFREU are still an ongoing topic and main objective for the 
European area of freedom, security and justice. Their 
implementation is a very difficult path not due to the 
overcrowding of the European prison system but also due to the 
lack of internal, national rules that hinder human dignity and life 
of prisoners. The jurisprudence of the two European Courts 
(Court of Justice of the European Union (CJEU and European 
Court of Human Rights (ECtHR) is rich and indirectly it 
highlights a continuous impartial dialogue to address delicate 
problems of vulnerable people such as prisoners and still 
unresolved issues that are based on articles of the treaty of 
Lisbon and the Charter of the Fundamental Rights of the 
European Union (CFREU). 


Key words: European Union Area of Justice, multilevel human 
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rights protection, human dignity of prisoners, prison treatment 


and detention conditions, dignity of human rights. 


The protection of the dignity of persons in vinculis as a pillar 
of the “European constitutional heritage” 

The restrictive penalty of a judicial sentence places the person 
and his nature in a stage of restriction. The penalty has an 
afflictive nature and is distinguished by the execution which 
affects the limitation of fundamental rights. In the European 
cultural heritage, punishment is directed towards the form of a 
person in vinculis. We are talking about a prohibition which in 
the European juridical context (Christoffersen, Rask Madsen, 
2011; Hoffmeister, 2015; Salinas De Frias, 2018) determines a 
space with particular measures and an equally binding 
prohibition of torture and inhuman and degrading treatment, i.e. 
the humiliation of severe psycho-physical suffering. 

The prison restriction is a particular intensive condition without 
exceptions (Van Zyl Smit, Weathernby, Creigton, 2014; 
Buckley, Donald, Leach, 2016; Viliger, 2020; Grabenwarter, 
Pabel, 2021; Nikartas, Jarutiené, 2022; Simon, 2022)', which 


"See ex multis: ECtHR: Provenzano v. Italy of 5 October 2018: “(...) the State 
must ensure that a person is detained in conditions compatible with respect for human 
dignity, that the methods and method of execution of the deprivation of liberty 
measure do not subject him to sacrifices or deprivations of an intensity exceeding the 
unavoidable level of suffering inherent in detention (...)"; Khlaifia and others v. Italy 
of 15 December 2016; Cirino and Renne v. Italy of 26 October 2017; Stella and others 
v. Italy and Rexhepi and others v. Italy of 25 September 2014; V.C. v. Italy of 01 
February 2018; Karalevicius v. Lithuania of 7 April 2005; Peers v. Greece of 19 April 
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within this circle include human dignity, family life and 
fundamental rights. 

Among the most important European charters we mention: 
Charter of the Fundamental Rights of European Union 
(CFREU), the European Convention of Human Rights (ECHR), 
the International Covenant of Civil and Political Rights of 1966, 
the American Convention of Human Rights, the Convention of 
New York against torture and other cruel, inhuman or degrading 
treatment and punishment of 1984, etc. They are examples of 
customary international law which recognize the prohibition of 
inflicting adverse treatment on a detained person and enter the 
circle of ius cogens. 

Judicial guarantees for the protection of individuals are likely to 
be applied in the field of criminal matters. In particular, we 
mention articles 3 ECHR and 4 CFREU (Peers et al., 2021) for 
the mandatory inviolability and prohibition of inhuman and 
degrading treatment. Together with art. 1 CFREU (Peers 2021) 
which reaffirms the inviolability of human dignity, is observed, 
aimed at and assumes in our days the highest level of value of 
human dignity on an international and European level as well as 


a legal value, a fundamental prerequisite for the protection of all 


2001; Savenkovas v. Lithuania of 18 November 2008; Vinter and Others v. The 
United Kingdom of 9 July 2013;Murray v. Netherlands of 10 December 2013; M. v. 
Germany of 01 July 2008; Colak and Filizer v. Turkey of 25 May 2000; MatijoSaitis 
and others v. Lithuania of 23 May 2017. 
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human rights of prisoners (Di Stasi, 2019)’. 

We are talking about a one-to-one correspondence between 
human dignity, personal freedom and human rights as normative 
concepts that represent the founding pillars of European legal 
modernity, calling for support for a common ontology of human 
moral values at the European level. 

European jurisprudence is broad and often ambiguous for the 
protection of prisoners due to prison overcrowding which cannot 
be calculated and coordinated by the Council of Europe and the 
European Union’. 

The problem is not so much the overcrowding but their 
protection at regulatory levels where difficulties of a structural 
and systemic nature are involved following the enactment of 


binding (Mitsilegas, 2016)* and non-binding acts, such as the 


*Di Stasi affirms that: “(...) being an ethical and pre-juridical value, a principle 
informing national catalogues and deontological codes, human dignity aims more and 
more to assume, in International and European law, a juridical value as basis and 
source of the respect of all (or almost all) human rights (...)”. 

See the conclusions of the Advocate General Yves Bot in the joined cases, C- 
473/13 and C-514/13 Adala Bero v. Regierungsprasidium Kassel of 30 April 2014, 
ECLI:EU:C:2014:295, published in the electronic Reports of the cases, parr. 86-88. 
The Advocate General affirms that: “(...) jointly with art. 1 of the Charter of 
Fundamental Rights of the EU and also to the guidelines (CM(2005)40-final, 9 May 
2005, 925 Meeting, Ad hoc Committee of Experts on the Legal Aspects of Territorial 
Asylum, Refugees and Stateless Persons (CAHAR)-Twenty guidelines on forced 
return, adopted by the Committee of Ministers of the Council of Europe in this matter. 
It is precisely because of the application of the aforementioned parameters and the 
simultaneous enhancement of the aforementioned concerted action between the 
Council of Europe and the European Union that, in the area of freedom, security and 
justice, the Advocate General Yves Bot assessed the “adequacy of the place, 
conditions and regime of detention” in the present case, concluding, in the light of the 
aforementioned criteria, “that the prison does not was an appropriate or suitable place 
for the reception and detention of third-country nationals awaiting removal (...)”. 

‘Council Framework Decision 2008/909/JHA on the application of the principle 
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Commission's Green Papers? and Parliament's 
recommendations®. This is a negative impact that materializes 
within the European area of freedom, security and justice 
(SLSG) and in the related articles 3 par. 2 TEU and 67 para. 145 
TFEU. 

The first important steps to overcome these difficulties were the 
European Council of Tampere (15-16 October 1999) and after 
the CFREU with the aim of promoting a judicial culture that can 
lead to mutual trust and jurisdictional harmonization of the 


of mutual recognition to criminal judgments imposing custodial sentences or 
measures involving deprivation of liberty, with a view to their enforcement in the 
European Union, of 27 November 2008, in OJ EU Law 327 of 5 December 2008, pp. 
27-46; Council Framework Decision 2008/947/JHA, relating to the application of the 
principle of mutual recognition to judgments and probation decisions with a view to 
the supervision of probation measures and alternative sanctions, of 27 November 
2008, in OJ EU L 337 of 16 December 2008, p. 102-122 and Framework Decision 
2009/829/JHA of the Council, on the application between the Member States of the 
European Union of the principle of mutual recognition to decisions on alternative 
measures to pre-trial detention, of 23 October 2009, in OJ EU L 294, 11 November 
2009, p. 20-40. 

*See, EU 2011. COM 2011 327 final. Green Paper. Strengthening mutual trust in 
the European judicial area — A Green Paper on the application of EU criminal justice 
legislation in the field of detention: “(...) the conditions of detention and the 
management of prisons are the responsibility of the Member States, however the 
interest of the EU Commission in dealing with the matter would be justified by the 
fundamental importance of the principle of mutual recognition of judicial decisions in 
relation to the of freedom, security and justice (...)”. 


®See, Detention conditions in the EU European Parliament resolution of 
15December 2011 on detention conditions in the EU (2011/2897(RSP)) OJ C 168E, 
14.6.2013, p. 82-87: “(...) the Commission and the EU institutions to put forward a 
legislative proposal on the rights of persons deprived of their liberty and to develop 
and implement minimum rules for prison and detention conditions as well as uniform 
standards for the compensation of persons unjustly detained or convicted”. It is also 
worth recalling that in 2014 the LIBE Committee (Civil Liberties, Justice and Home 
Affairs) of the European Parliament reiterated the “opportunity to carry out concerted 
action to improve cooperation with the Committee for the Prevention of Torture 
(CPT) and other competent bodies of the Council of Europe on the question of the 
prison situation in the EU, with the aim of ensuring that respect for human dignity 
always constitutes the minimum standard in the treatment of prisoners (...)”. 
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various Member States, i.e. a large margin for improvement and 
implementation of the protection of the fundamental rights of 


prisoners. 


“Multilevel” protection of fundamental rights in the 
European legal area 

The European legal area as a functional area of balance and 
protection of fundamental rights in the criminal sector stands out 
as the beneficiary of a multilevel protection and continuous 
dialogue between European courts but also as an observatory of 
the protection of human rights at an internal level and 
simultaneously with a double protection at European level. 

The protection of human rights and of prisoners within the 
framework of criminal judicial cooperation entails a 
fundamental guarantee at European level which favors the 
recognition of judicial decisions in a substantive and procedural 
sense. Criminal justice cooperation is accompanied by the 
construction of the European area of freedom, security and 
justice in both a legislative and jurisdictional sense’. 


The Stockholm Action Program which was adopted by the 


7Communication from the Commission to the Council and the European 
Parliament-The Hague Programme: Ten priorities for the next five years The 
Partnership for European renewal in the field of Freedom, Security and Justice 
Brussels, 10.5.2005 COM(2005) 184 final: “(...) fundamental rights as guaranteed by 
the ECHR and the Charter of Fundamental Rights must be fully respected (...) the 
Union will be legally obliged to ensure that in all areas of its competence fundamental 
rights are not only respected but also actively promoted (...)”. 
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European Council on 30 November-1 December 2009 gave high 
priority to the area of freedom, security and justice and the 
single area of protected rights and fundamental freedoms. 
However, it is an ad hoc program for the protection of the rights 
of prisoners. Only with the European Council of 27-27 June 
2014*the integrated protection of human rights was reaffirmed, 
above all with the Title V TFEU where it states in par. 1 of art. 
68 TFEU (Blanke, Mangiamelli, 2021) the full respect of 
fundamental rights. 

The European Union is moving towards a perspective where 
respect for fundamental rights and above all for prisoners 
appear, if we dare to say not as rights of the weak, but have a 
restrictive nature which enters into a general protection of 
various other rights which together perfect the European area of 
justice as a constitutive instrument of a common and 


homogeneous area among the Member States of the Union. 


Penalty, humanity, protection of prisoners and prison 
overcrowding 

Prison conditions across Europe are at a meager level and seek 
attention for the dignity of prisoners from the Council of Europe 


and the EU. A difficult relationship (Sudre, 2021)’ which often 


Shttps://www.consilium.europa.eu/en/meetings/european-council/2014/06/26-27/ 

*ECtHR, Carrella v. Italy of 9 September 2014; par. 67; Cirillo v. Italy of 9 July 
2013; Ciobanu v. Romania and Italy of 25 October 2018, which is affirmed that: “(...) 
respect for human dignity is the very essence of the Convention and that the object 
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calls on States to respect international commitments to protect 
and safeguard the rights of detainees. But is it like this in 
practice? 

A fundamental role was played by the ECtHR which ab initio 
has a specific commitment to the concept of inhuman and 
degrading prison conditions'’ as a univocal, cumulative value 
with variable geometries which constitute a violation of art. 3 
ECHR". 

The reality of prison life shows that in practice the principle of 
humanity which includes the associative penalty to any human 
punishment is far from the affirmation of the principle of equal 
social dignity which is sanctioned in every European 
constitution as well as the principles and objectives of constant 
re-education, legality, respect for dignity and reintegration into 
society. They are elements that show the contrast to a system of 
European penal harmonization and at the same time a failure of 
the prison system, of freedom and the safety of human life due 
to continuous escapes, suicides, etc. of the prisoners. 

Prison overcrowding constitutes a negative and inevitable 
experience of the European prison system, a_ frequent 
vulnerability to the humanity of the sentence as well as to the 
and pumase oF the Conventions an instrument intended to protect individual human 


beings, require that its provisions be interpreted and applied in such a way as make its 
guarantees practical and effective (...)”. 


‘ECtHR, Jalloh v. Germany of 11 July 2016, par. 68. 


"ECtHR, Florea v. Romania of 14 September 2010; Vasilescu v. Belgium of 18 
March 2014. 
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protection of the dignity of individuals and a continuous 
suffering in the state of detention by asking for a minimum level 
of gravity which is certainly inspired by art. 3 ECHR" and its 
various interpretations we have from the ECtHR. Classic 
examples are the Sulejmanovic’’ and Torreggiani'* cases from 
which emerges the dehumanizing and destabilization of prison 
life due to overcrowding and to lack of assurance of prison life 
that protects the rights of prisoners. 

However the Ananyev and others v. Russia case’ reiterates the 
need to address the problem not at a judicial level and within a 
courtroom but at the political will which should adopt suitable 
measures to avoid other violations of art. 3 ECHR as well as to 
remain faithful to the spirit of punishment and the humanitarian 


character it promotes. 


CFREU and prisoners' rights 

A balance is sought between prison treatment and the rights of 
prisoners which until now has been found through appeals to the 
judicial authorities and the invocation of various rights referred 


to in the ECHR and CFREU and within the Member States of 


"Contrada v. Italy of 11 February 2014, parr. 66-67. 

SECtHR, Sulejmanovic v. Italy of 16 July 2009. 

'ECtHR, Torreggiani and others v. Italy of 8 January 2013: “(...) the violation of 
art. 3 ECHR, the Italian State had been sentenced to pay sums ranging from 10.600 to 
23.500 euros, in relation in particular to the duration of the respective detention in 
overcrowded conditions, as just satisfaction for the moral damage suffered (...)”. 

'SECtHR, Ananyev and others v. Russia of 10 January 2012. 
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the EU (Baker, 2013). 

Surely we can admit that in our days the times are ripe for a 
common constitutional heritage where the principles and 
juridical values are shared in the law of the Union. The catalog 
of rights protected by the CFREU and in particular its title VI 
are many but let us dwell on the European concept of justice 
(Garcia, 2002; Williams, 2003; Casarosa, Moraru, 2022) and the 
extraordinary importance of the constitutionalisation of binding 
recognition which dates back to art. 6 of the Treaty of Lisbon 
(Blanke, Mangiamelli, 2021). 

A criminal justice, a clear legal position for the protection of 
detained persons despite the constitutional vacuum that is 
partially filled by the interpretation of inter partes courts such as 
the ECtHR and CJEU, where it is assumed that human dignity 
constitutes the axiological basis for the protection of all these 
fundamental rights. 

Within this spirit we recall in the criminal sphere the C-441/10'% 
case where the CJEU remains faithful to an interpretation of the 
Regulation n. 343/2003 of 18 February 2003", i.e. the Dublin II 
~ 6CJEU, Joined cases: C-441/10 to T-443/10 P, Christian Kurrer and others v. 


European Commission of 20 March 2012, ECLI:EU:C:2012:133, published in the 
electronic Reports of the cases. 


Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the 
criteria and mechanisms for determining the Member State responsible for examining 
an asylum application lodged in one of the Member States by a third-country national, 
OJ L 50, 25.2.2003, p. 1-10, repealed by: Regulation (EU) No 604/2013 of the 
European Parliament and of the Council of 26 June 2013 establishing the criteria and 
mechanisms for determining the Member State responsible for examining an 
application for international protection lodged in one of the Member States by a third- 
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Regulation which required Member States to transfer the 
applicant to the competent State to examine the asylum 
application. The principle of non-refoulement in this case had 
the purpose of not leading to a violation of art. 3 ECHR due to 
the inadequate detention conditions of the detention centers and 
could represent a non-compliance with the prohibition of non- 
refoulement. In this case, the illegitimacy of art. 3 par. 1 of the 
aforementioned Regulation is in contrast with the CFREU. In 


particular the CJEU affirms that: 


“(...) when they cannot ignore that systemic deficiencies in the asylum 
procedure and reception conditions for asylum seekers in that Member State 
constitute serious and proven reasons to believe that the applicant runs a real 
risk of suffering inhuman or degrading treatment pursuant to of this provision 
(...)” (Bobek, Adams Prassl, 2020). 


In this case it is understood that the CJEU has not solved the 
problem, i.e. the aggravation of the risk of inhuman and 
degrading treatment and the absolute respect of fundamental 
rights in favor of the competent State which has refused 
cooperation showing distrust between state authorities and 
protection of fundamental rights (Salinas De Frias, 2010: Baker, 
2013). The CJEU did not also take into consideration the 
equivalence clause where art. 52, par. 3 CFREU (Bobek, Adams 
Prassl, 2020) is actually in line with art. 3 ECHR and art. 5 of 
the Universal Declaration of Human Rights of 1948. Let's not 
forget art. 49, par. 3 CFREU which states that: “the penalties 
inflicted must not be disproportionate to the crime”, according 


country national or a stateless person (recast), OJ L 180, 29.6.2013, p. 31-59. 


Yearbook of International & European Criminal and Procedural Law, vol. 1 ISSN:2732-9917 


436 


to the principle of proportionality of crimes and penalties which 
is enshrined in the constitutional traditions common to the EU 
Member States and by the jurisprudence of the Court of Justice 
(Salinas de Drias, 2005; Briére, Weyembergh, 2017)'*. 

The compatibility clause provided for by art. 53 CFREU 
(Bobek, Adams Prassl, 2020) does not allow detrimental and 
restrictive interpretations of the protection guaranteed by various 
international sources and above all by the ECHR. The wording 
of art. 6 TEU puts the CFREU at the center of the European 
system of protection of fundamental rights, where the rules of 
interpretation are compliant and expressed in articles 52 and 53 
and according to art. 6, par. 3 ECHR (Schabas, 2015) as general 
principles of Union law which day after day assume primary 
importance in European criminal protection and according to the 
principle of mutual recognition of judicial decisions as a 
cormerstone of the area of freedom, security and justice of the 
EU. 

By overcoming the problems established by the national 
constitutions due to the recognition and enforcement of foreign 
criminal sentences, these instruments of protection adopted 
reaffirm the correct functioning of mechanisms which 


presuppose a high level of trust where the judicial provision 


'8See also: Communication COM/2011/0573 final of the Commission to the 
European Parliament, the Council, the European Economic and Social Committee and 
the Committee of the Regions. Towards an EU criminal policy: Ensuring the effective 
implementation of EU policies through criminal law. 
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affects personal freedom and works as a precautionary measure 
with final aim the sentence of conviction. 

The lack of ad hoc provisions for the protection of prisoners’ 
rights is at the heart of the European agenda for the coming 
years. In this spirit we recall the Resolution of the European 
Parliament of 5 October 2017 on prison systems and conditions 
of detention (2015/2062(INI))’? where it was stated that: “(...) 
the deprivation of liberty does not constitute a deprivation of 
dignity (...)” (par. 1). 

Prison overcrowding and the high level of mistrust between EU 
Member States keeps the entire system of judicial cooperation in 
the penal sector at a level of continuous debate and certainly far 
from the cultural assumptions underlying the mutual recognition 


of judicial decisions (Stessens, 2002). 


ECHR towards a continuous construction of the judicial 
space of the EU 

The jurisprudence of ECtHR allows itself to speak of an “ECHR 
acquis”, which contributes to the definition of the minimum 
levels of protection for the construction of a common European 
area of justice which is inspired by the improvement of the 
harmonization of the rights and freedoms of individuals. 


The judicial cooperation measures in criminal matters, adopted 


‘European Parliament resolution of 5 October 2017 on prison systems and 
conditions (2015/2062(INI)), OJ C 346, 27.9.2018, pp. 94-104. 
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pursuant to art. 82 of the TFEU (Blanke, Mangiamelli, 2021) 
refer to the standards inspired by the ECHR, interpreted and 
based on the high standards which constitute a point of reference 
for the harmonization and approximation of the legislative and 
regulatory provisions of the Member States with a view to 
mutual trust with specific reference to the status of detained and 
based on the interpretative jurisprudence of articles 5, 6, 7, 8 and 
13 ECHR (from a procedural point of view) and 2, 3 and 8 
ECHR, as well as art. 4 of Protocol 7, for the purpose of 
protecting fundamental rights (Schabas, 2015). 

The need to set minimum standards relating to the rights of the 
individual in criminal procedure has given rise to a series of 
important harmonization measures which paved the way for the 
adoption of Directive 2010/64/EU on the right to interpretation, 
the Directive 2012/13/EU on the right to information in criminal 
proceedings and Directive 2013/48/EU on the right of access to 
a lawyer and on the right to information”, to which must be 
added Directive 2016/343/EU on the strengthening of the 


presumption of innocence and the right to be present at one's 


Directive 2010/64/EU of the European Parliament and of the Council on the 
right to interpretation and translation in criminal proceedings, of 20 October 2010, in 
OJ EU L 280, 26.10.2010, pp. 1-7; Directive 2012/13/EU of the European Parliament 
and of the Council on the right to information in criminal proceedings, of 22 May 
2012, in OJ EU L 142, 01.06.2012, pp. 1-10; Directive 2013/48/EU of the European 
Parliament and of the Council on the right to access a lawyer in criminal proceedings 
and in proceedings for the execution of the European arrest warrant, on the right to 
inform a third party at the time of deprivation of liberty and to the right of persons 
deprived of personal liberty to communicate with third parties and with consular 
authorities, of 22 October 2013, in OJ EU L 294, pp. 1-12. 
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trial’, Directive 2016/800/EU on the protection of procedural 
rights of minors involved in criminal proceedings (Gtebocka, 
2022)” and Directive 2016/1919/EU on temporary access to 
legal aid for suspects or accused persons subjected to 
deprivation of liberty measures. 

A series of European commitments which aim to strengthen the 
procedural rights of persons subjected to criminal proceedings in 
the EU territory and to mutual recognition of judicial decisions. 
The rationale is the stabilization of the minimum standards 
functional to the approximation of the laws of the Member 


States, leaving one's own possibility of: 


“expanding the envisaged rights (...) in order to ensure a higher level of 
protection in situations not expressly contemplated (...)””. The spirit and aid 
of the case law of the ECtHR and the provisions relating to guaranteed rights 
as interpreted and applied consistently with respect to rights relevant to the 
case law of the European Court of Human Rights and the Court of Justice of 


the European Union are fully confirmed (...)””. 


The catalog of rights deriving from the explicit recognition of 


priority rights is long, recommending and establishing the 


"Directive 2016/343/EU of the European Parliament and of the Council, on the 
strengthening of certain aspects of the presumption of innocence and the right to be 
present at the trial in criminal proceedings, of 9 March 2016, in OJ EU L 65 of 
11.3.2016, pp. 1-11. 

Directive 2016/800/EU of the European Parliament and of the Council, on 
procedural guarantees for minors suspected or accused in criminal proceedings, of 11 
May 2016, in OJ EU L 132 of 21.5.2016, pp. 1-20. Directive 2016/1919/EU of the 
European Parliament and of the Council, on legal aid for suspects and accused 
persons in criminal proceedings and for requested persons in proceedings for the 
execution of arrest warrants European Union, of 26 October 2016, in OJ EU L 297 of 
4.11.2016, pp. 1-8. 

Recital n. 40 of Directive 2012/13/EU, op. cit.; Recital n. 54 of Directive 
2013/48/EU, op. cit. 

“Recital n. 33 of Directive 2010/64/EU, op. cit.; Recital n. 42 of Directive 
2012/13/EU, op. cit.; Recital n. 53 of Directive 2013/48/EU, op. cit. 
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maximum level of protection which cannot be lower than the 
provisions of the CFREU or of the ECHR”. 

Numerous legislative acts contain the non-regression clause, 
provided for by art. 82 par. 2 TFEU (Blanke, Mangiamelli. 
2021) which lays the foundation for the basic principle 
according to which the measures adopted by the EU cannot be 
used to lower the existing level of protection and/or derogate 
from current regulations or weaken the status of already 
guaranteed rights. The legal systems of the individual Member 
States maintain higher levels of guarantees that comply with 
those adopted at European level, where the non-regression 
clause expressly prohibits the limitation and derogation of rights 
and the procedural guarantees provided by the ECHR from other 
international regulatory sources”. 

The reference to international sources that we can characterize 


as “external” to the European system such as, for example, the 


*Recital n. 40 of Directive 2012/13/EU, op. cit.; Recital n. 29 of the Proposal for 
a Directive of the European parliament and of the Council on the strengthening of 
certain aspects of the presumption of innocence and of the right to be present at trial 
in criminal proceedings COM(2013) 821/2; Recital n. 35 of the proposal Proposal for 
a Directive of the European Parliament and of the Council on procedural safeguards 
for children suspected or accused in criminal proceedings, COM/2013/0822 final- 
2013/0408 (COD); Recital n.19 of the COM(2013)824-Directive Provisional legal aid 
for suspects or accused persons deprived of liberty and legal aid in European arrest 
warrant proceedings. 

*6See art. 8 of Directive 2010/64/EU: “(...) nothing in this Directive may be 
interpreted in such a way as to limit or derogate from the rights and procedural 
guarantees offered by the European Convention for the Protection of Human Rights 
and Fundamental Freedoms, the Charter of Fundamental Rights of the Union 
European Union, by other relevant provisions of international law or by the laws of 
the Member States which ensure a higher level of protection (...)”. 
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International Covenant on Civil and Political Rights (Taylor, 
2020) is emblematic of a growing valorisation within Union 
legislation’, in continuous synergy between different sources 
that “present a system” with a view to achieving that “Europe of 
rights” and “Europe of justice” according to the principles of the 


old system of the Stockholm programme. 


Necessity and proportionality of the penalty in the 
jurisprudence of the Court of Justice of the EU 

The principle of necessity of the penalty according to art. 83, 
par. 2 TFEU affirms that: 


“(...) when the approximation of the laws and regulations of the Member 
States in criminal matters proves indispensable to ensure the effective 
implementation of a Union policy (...), minimum standards relating to 
definition of offenses and penalties in the sector in question can be 
established by directives (...)” (Blanke, Mangiamelli, 2021). 


It is an indispensable and subordinated system to the 
competence of the European political institutions which 
formulate the basis of harmonization towards the fight against 
criminalization aimed at the Member States. 

Directives as a regulatory instrument for European criminal 
matters allow a wide margin of discretion to the Member States 
in setting the precept and the relative criminal sanction. They are 
presented as a system that outlines the variable protection and 
through the jurisprudence of the CJEU (Weyembergh, De Hert, 
Paepe, 2007; Lenaerts, Maselis, Gutman, 2014; Zipperle, 2017; 


7See Recital 1, 5 and 6 of Directive 2013/48/EU, op. cit. 
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Zipperle, 2017; Barav, 2017) define the purposes of 
ascertaining the criminal responsibility of the individual. 

The principle of necessity operates specifically in the more 
general principle of proportionality and according to the 
attribution of competence pursuant to art. 5 par. 4 TEU 


according to which: 


“by virtue of the principle of proportionality, the content and form of the 
Union's action are limited to what is necessary to achieve the objectives of 
the Treaties (...)” (Blanke, Mangiamelli, 2021). 


The Treaty of Lisbon has recognized the power to formulate an 
abstract judgment on the need for punishment, although it does 
not yet have the ius puniendi and/or the ability to establish a 
European system of penalties. Within this circle is added the 
absence of the provision in the EU legal system of a common 


European standard as regards the penalties inflicted. 


*8CJEU, C-105/03, Pupino of 16 June 2005, ECLI:EU:C:2005:386, I-05285, par. 
41. The Advocate General Juliane Kokott had stated: “The Italian and United 
Kingdom governments of the institutions is also the central object of Title VI of the 
Treaty on Union, and is found in the title-Provisions on police cooperation and 
judicial in criminal matters-and in almost all articles” (Opinion of the Advocate 
General Juliane Kokott of 11 November 2004, case C-105/03, ECLI:EU:C:2004:712, 
parr. 25-26). These arguments were shared by the Court, which stated in its judgment: 
“The second and third paragraphs of article 1 of the Treaty on European Union 
provide that this Treaty marks a new stage in the process of creating a union always 
closer between the peoples of Europe and that the task of the Union, which is founded 
on the European Communities, integrated by the policies and forms of cooperation 
established by the said Treaty, consists in organizing relations between the Member 
States in a coherent and supportive way and among their peoples. It would be difficult 
for the Union to fulfill its mission effectively if the principle of sincere cooperation, 
which implies in particular that Member States take all general or particular measures 
capable of guaranteeing the execution of their obligations arising by EU law, it did not 
impose itself also in the context of police and judicial cooperation in criminal matters, 
which is moreover entirely based on cooperation between Member States and 
institutions (...)”. 
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The lack of ius puniendi and a common ideology of a European 
criminal nature makes it difficult to think that the CJEU can 
judge the formal proportionality between the seriousness of the 
crimes and the penalties inflicted and the proportionality of the 
future European obligations of penalization imposed through the 
relative directives, i.e. binding documents. 

The main limitation of this “indispensability clause” is 
represented by the fact that the judgment = of 
necessity/indispensability pursuant to art. 83 par. 2 TFEU 
(Blanke, Mangiamelli, 2021) does not refer to the protection of a 
legal asset but to the effective implementation of a Union policy 
in criminal matters. The judgment of necessity/indispensability 
of the penalty for an assessment of effective protection of legal 
assets involves a necessary res judicata where the penal 
intervention is called: “(...) to protect a rule and not a legal asset 
(...)” (Blanke, Mangiamelli, 2021). From a criminal law point 
of view, this limitation tends to draw on a system of protection 
of fundamental rights of the Union as principles of law 
enunciated by the jurisprudence of the ECtHR where the 
primary sources now have a reinforcing or adjuvandum function 
which are among the existing sources on the matter. 

The principle of proportionality between the crimes and 
penalties referred to in art. 49, par. 3 affirms that: “The intensity 


of the penalties must not be disproportionate to the crime (...)” 
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(Kellerbauer, Klamert, Tomkin, 2019)”. It should be noted that 
before the entry into force of the CFREU, European 
jurisprudence had reaffirmed that penalties must correspond to 
parameters of reasonableness, rationality and proportionality. 
The principle always remains for the Member States to have a 
discretionary nature with regard to the substantive and 
procedural choice in terms similar to those envisaged for 
violations of domestic law that are similar in nature, conferring a 
sanction of “an effective, proportional and dissuasive nature 
(...)/°°. This type of jurisprudence was taken up by the CJEU 
clarifying the need for adequacy of the sanctions established by 
the internal legal system (Broberg, Fenger, 2014)*' without 
providing for an explicit reference to art. 49 par. 3 CFREU”. 


?9C_72/15 Rosneft of 28 March 2017, ECLI:EU:C:2017:236, published in the 
electronic Reports of the cases, par. 72. 

*CJEU, C-68/88, Commission v. Greece of 21 September 1989, 
ECLI-EU:C:1989:339, I-00153, parr. 23-24. C-230/01, Penycoed of 15 January 2004, 
ECLI:EU:C:2004:20, I-00937, par. 36. 


°!CJEU,C-617/10, Akerberg Fransson of 26 February 2013, ECLI:EU:C:2013:10, 
published in electronic reports of the cases, par. 19ss. It is no coincidence that 
references to the most prominent court rulings are aimed solely at enhancing the 
binding nature of general EU principles (CJEU, C-4/73, Nold of 14 May 1974, 
ECLI:EU:C:1974:51, I-00491, par. 13; case C-44/79, Hauer of 13 December 1979, 
ECLI:EU:C:1979:290, I-03727, parr. 15-16; case C-5/88, Wachauf of 13 July 1989, 
ECLI:EU:C:1989:321, I-02669, par. 17) although, constant references to the content 
of the Convention as a parameter to determine the content of these principles are not 
lacking (see also the case: C-260/89, ERT of 18 June 1991, ECLI:EU:C:1991:254, I- 
02925, par. 41). The same spirit of orientation also in the next cases: CJEU, C-206/13, 
Siragusa of 6 March 2014, ECLI:EU:C:2014:126, published in the electronic Reports 
of the cases. C-482/10, Cicala of 21 December 2011, ECLI:EU:C:2011:868, I-14139. 

*See the conclusions of the Advocate General Kokott in joined cases, C-628/10 P 
and C-14/11, P Alliance One International Inc. and others v. European Commission 
and others of 12 January 2012, ECLI:EU:C:2012:11, published in the electronic 
Reports of the cases, par. 175. 
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Towards an integrated protection of fundamental rights in 
the European legal order 

Until today it is shown that the main problem is not only the 
overcrowding of prisons but the improvement of the European 
area of freedom, security and justice that dates back in 2014. A 
European system of protection of fundamental rights as a 
multilevel and polycentric level towards an enlargement and 
redefinition of the procedural guarantees of a penal nature has 
been recognized. The process is in a continuous evolution 
between national and European legal systems as can be seen 
from the continuous jurisprudence, i.e. between national, 
supranational and international sources aimed at influencing and 
complementing the cooperation between different jurisdictional 
authorities in the European legal area. 

The integration and uniform interpretation of jurisprudence 
provided by two different courts such as the CJEU and ECtHR 
based on principles of trust and loyal cooperation favor dialogue 
and the sharing of the appeal to human dignity as a principle of a 
normative nature, as a protection of human rights. A dialogue 
where people in vinculis show that human dignity and the 
particular vulnerability of such people are connected to the 
limitation of personal freedom and to the positive obligation to 


adopt a penitentiary system that fully respects the rights and 
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dignity of prisoners. 

The windows opened through articles 6, par. 3 TEU and art. 52 
and 53 CFREU (Blanke, Mangiamelli, 2021) are parameters of 
interpretation and application in compliance with the references 
guaranteed by the ECHR as general principles of Union law 
especially after the Lisbon Treaty entered into force. The 
ongoing consolidation of the European area of freedom, security 
and justice involves adherence to a European constitutional 
heritage based on the principles of human dignity and the 


prohibition of inhuman and degrading treatment. 


Concluding remarks 

The dialogue continues as a completion of the framework of 
remedies accessible to individuals and to an ever more complete 
and effective European protection. The improvement of the 
European area of freedom, security and justice can only benefit 
from the prospect achieved only in part of an “integrated 
protection” given that the Union's accession to the ECHR 
certainly contributes to the creation of a single European legal 
area in matter of protection of fundamental rights. A correct and 
uniform administration of European criminal justice can only 
play a crucial role especially in reference to the protection of the 
rights of prisoners in their primary essence of rights belonging 


to vulnerable subjects, susceptible to conditions of detention 
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compatible with the respect for human dignity and the general 


protection of human rights. 
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